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Fiduciary Status

Who is a fiduciary?

■ Any individual or entity designated as a fiduciary 

by a plan.

■ An individual with discretionary authority over a 

plan – i.e., a “functional fiduciary”.
■ A 7th Circuit case from 2013, Leimkuehler v. American United Life 

Insurance Co., tells us that discretion is not always required for a 

person/entity to be a functional fiduciary – exercising any authority 

or control with respect to the management or disposition of plan 

assets is enough.

■ Any party who gives investment advice to a plan 

for compensation.
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Fiduciary Status

Who isn’t a fiduciary?

■ An officer or director of a plan sponsor when 

acting as a representative of the plan sponsor 

and not for or on behalf of the plan.

■ ERISA permits a plan sponsor to take actions in its 

“corporate” or “settlor” capacity that are not subject to 

ERISA’s fiduciary limitations.

■ These “settlor” functions include (i) adopting ERISA 

plans, (ii) amending ERISA plans, (iii) designing ERISA 

plans and (iv) terminating ERISA plans.
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Fiduciary Status

Typical plan fiduciaries include:

■ The appointing fiduciary – generally the Board of 

Directors or the party who picks Committee 

members (per Tittle v. Enron Corp. and the DOL).

■ An employer’s benefits committee (the 

“Committee”).

■ A plan’s trustee (generally in a limited capacity).

■ The employee who runs the plan.
■ A “Functional Fiduciary”

■ An independent investment advisor.
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Fiduciary Obligations

A fiduciary has a duty of loyalty to act solely in the 

best interest of participants and beneficiaries and 

must:

■ Act solely to provide benefits to participants and 

beneficiaries while minimizing plan expenses.

■ Comply with the “Prudent Man” standard of care.

■ Properly diversify plan investments.

■ Act in accordance with the terms of the applicable plan 

documents (if consistent with ERISA).



6

Fiduciary Liability

A fiduciary who breaches his or her duty is 

personally liable to restore to the plan:

■ any plan losses resulting from the breach, and

■ any profits the fiduciary made through the use of 

the plan’s assets.

And the employer cannot indemnify the fiduciary for 

this loss if a fiduciary breach has occurred.
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The “Prudent Man” Standard

ERISA imposes a very high standard of care on 

plan fiduciaries – the so–called “prudent man” rule –

by requiring them to act:

“. . . with the care, skill, prudence, and diligence 

under the circumstances . . . that a prudent man 

acting in a like capacity and familiar with such 

matters would use. . . .”
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The “Prudent Expert” Rule

The courts have interpreted the prudent man 

standard as a “prudent expert” rule by requiring that 

a fiduciary act not as a “lay person” but rather as a 

“prudent fiduciary with experience dealing with a 

similar enterprise.”

■ This effectively obligates a fiduciary who is not an 

expert with respect to an issue (i.e., a benefits 

committee) and other fiduciaries to hire experts to 

assist them with issues where they are not 

experts.
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Procedural Prudence

The Department of Labor focuses on “procedural 

prudence” – i.e., does the decision making process 

demonstrate prudent action.

■ Fiduciaries can manage their liability by demonstrating 

they acted prudently in making decisions even if the 

ultimate results of a decision are negative.

■ In contrast, in Tibble v. Edison International, a court held 

that fiduciaries breached the duty of prudence for failing 

to ask whether a plan could reduce fees by purchasing 

institutional class mutual fund shares.
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Procedural Prudence

A fiduciary’s records matter:

■ Fiduciaries should document meetings where 

decisions are made and investments are reviewed.

■ The minutes should reflect the alternatives considered 

and the reasons they were chosen or rejected.

■ Copies of reviewed materials should be retained and 

kept with the minutes of the meeting.
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DOL Fiduciary Rule (Repealed)

On April 18, 2016, the Department of Labor 

published a proposed regulation regarding the 

fiduciary status of individuals who provide 

“investment advice” and their conduct (the 

“Fiduciary Rule”).  

The Fiduciary Rule went through several sets of 

guidance updates with a scheduled effective date of 

July 1, 2019.  But it was effective under a “good 

faith” standard beginning June 9, 2017.
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DOL Fiduciary Rule (Repealed)

The Fiduciary Rule provided that an individual 

would be an ERISA fiduciary if, for a fee, he or she 

made a “recommendation” to an ERISA plan, a plan 

fiduciary, a plan participant or beneficiary or an IRA 

from a former plan participant regarding:

■ The purchase of investment products or services;

■ Whether to take a distribution from a plan; and

■ Whether a plan distribution should be rolled over to an 

individual retirement account.
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DOL Fiduciary Rule (Repealed)

And the Fiduciary Rule broadly defined the term 

“recommendation” as:

“a communication that, based on its content, context, and 

presentation, would reasonably be viewed as a 

suggestion that the advice recipient engage in or refrain 

from taking a particular course of action.” 

In effect, this approach would have pushed product 

and service providers into fiduciary status under 

ERISA.
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DOL Fiduciary Rule (Repealed)

And March 15, 2018, effective June 21, 2018, the 

Fifth Circuit struck down the Fiduciary Rule.

So now what happens now?

■ If a plan sponsor made changes to its contract 

arrangement with the plan’s third party record 

keeper to classify actions as “fiduciary” activities, 

that arrangement needs to be reversed.

■ And updated participant notices need to be given.
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DOL Fiduciary Rule (Repealed)

■ Financial institutions that made changes to their 

compensation arrangements for investment 

advisors and brokers could eliminate those 

changes.

■ And the “Best Interest Contract” exemption is 

revoked, eliminating a system of investor friendly 

protections that applied to ERISA plans and 

certain IRAs but didn’t apply to other investors.

■ This creates/reinstates certain “conflicted 

compensation” problems from prior law.
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DOL Fiduciary Rule (Repealed)

Now the prior guidance under the Code and ERISA 

will apply – which is referred to as the “five factor” 

test.  Under that test a person is fiduciary by reason 

of giving investment advice and receiving 

compensation for those services if:

■ he or she makes recommendations regarding

the advisability of buying, selling, or retaining

securities;

■ he or she does so on a regular basis;
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DOL Fiduciary Rule (Repealed)

■ pursuant to a mutual agreement; 

■ that “such services shall serve as the primary 

basis for investment decisions with respect to 

plan assets;” and 

■ such advice is individualized to the plan taking 

into account factors such as investment policies, 

investment strategies, the plan’s overall portfolio, 

or diversification of plan investments.
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Best Interest Rule

And then April 18, 2018, the Securities and 

Exchange Commission (the “SEC”) changed the 

discussion by releasing the “Best Interest Package”.

■ This regulatory process started several years ago 

and was partially coordinated with the DOL.

■ This is now “the rule” regarding fiduciary 

protection.
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Best Interest Rule

The “Best Interest Package” includes three new 

rules:

■ “Regulation Best Interest” (“Regulation Best Interest”); 

■ “Proposed Commission Interpretation Regarding Standard 

of Conduct for Investment Advisers; Request for Comment 

on Enhancing Investment Adviser Regulation” 

(“Investment Adviser Standard”), and 

■ “Form CRS Relationship Summary; Amendments to Form 

ADV; Required Disclosures in Retail Communications and 

Restrictions on the use of Certain Names or Titles” (“Form 

CRS”)
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Best Interest Rule

■ The Best Interest Package is intended to impose 

higher standards of care for registered broker-

dealers and investment advisers and imposes 

new sets of disclosure obligations for both 

groups. 

■ These rules reflect some of the prior Fiduciary Rule 

concepts but are intended to protect retail investors

and retirement savers, not ERISA plans and plan 

investors.

■ And they use a more limited standard of care that 

provides a lower level of disclosure.  



21

Best Interest Rule

■ This rule focuses on retail investors.  As a result, 

it does impact some ERISA related investors, 

particularly IRA investors, but not ERISA plans, 

when a broker is recommending securities to an 

IRA client.  

■ Many of the key concepts are similar to those that 

apply under ERISA and the Code.  

■ But the protection level is lower than provided 

under the Fiduciary Rule.
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Best Interest Rule

■ If a broker-dealer meets its obligations under the 

Best Interest Package when recommending 

securities to an IRA client, it might also meet the 

DOL’s “five part test” for determining when a 

securities recommendation is fiduciary investment 

advice for purposes of ERISA and the Code when 

that same advice is given to an ERISA plan.  
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Best Interest Rule

■ Regulation Best Interest is intended to subject 

broker-dealers to a new “best interest” standard 

of care that is similar to, but different from, the 

prior Fiduciary Rule standard.  

■ This rule was intended to align standards applicable to 

broker-dealers regulated under the Securities 

Exchange Act of 1934 (“Exchange Act”) to the now 

defunct Fiduciary Rule standard (including the prior 

“Best Interest Contract Exemption”.
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Best Interest Rule

■ But this “best interest” standard goes beyond 

suitability and cannot be satisfied through 

disclosure alone.  

■ Also, Regulation Best Interest, when combined 

with existing broker-dealer obligations, generally 

imposes a higher standard of care than previously 

required for advisers under the Investment 

Advisers Act of 1940 (“Advisers Act”).
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Best Interest Rule

■ Regulation Best Interest would require that 

broker-dealers (and their affiliates):

“act in the best interest of the retail customer at the time 

the recommendation is made without placing the financial 

or other interest of the broker-dealer or natural person 

who is an associated person making the 

recommendation ahead of the interest of the retail 

customer.”
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Best Interest Rule

■ In contrast to the now vacated Fiduciary Rule and 

BIC Exemption, Reg BI will not require that a 

broker-dealer’s recommendation be made 

“without regard to the financial or other interests” 

of the broker-dealer. 

■ This is an intended change in standard which 

reflects the SEC’s concerns that this language 

“could be inappropriately construed to require a 

broker-dealer to eliminate all of its conflicts.”
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Best Interest Rule

■ Significantly, under the SEC notes that conflicts of 

interest are “inherent in any principal-agent 

relationship,” and that it does “not intend for our 

standard to prohibit a broker-dealer from having 

conflicts when making a recommendation.”
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Best Interest Rule

■ A broker-dealer will be deemed to comply with 

Regulation Best Interest if it satisfies three core 

obligations: 

■ the Care Obligation, 

■ the Conflict of Interest Obligation, and 

■ the Disclosure Obligation.
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Best Interest Rule

The Care Obligation requires that broker-dealers 

exercise reasonable diligence, care, skill and 

prudence to:

■ Understand the potential risks and rewards 

associated with a recommendation and have a 

reasonable basis to believe that the 

recommendation could be in the best interest of 

at least some retail customers;
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Best Interest Rule

■ Have a reasonable basis to believe that the 

recommendation is in the best interest of a 

particular retail customer based on the retail 

customer’s investment profile and the potential 

risk and rewards associated with the 

recommendation; and
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Best Interest Rule

■ Have a reasonable basis to believe that a series 

of recommended transactions, even if in the retail 

customer’s best interest when viewed in isolation, 

is not excessive and is in the retail customer’s 

best interest when taken together in light of the 

retail customer’s investment profile.
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Best Interest Rule

■ NOTE:  This is a process focused standard of 

care which is similar to the “prudent process” 

requirement for fiduciaries under ERISA.

■ In contrast to the Fiduciary Rule, however, Regulation 

Best Interest requires only that the broker-dealer have 

a reasonable basis to believe that the broker-dealer 

and their associated persons’ recommendations satisfy 

the three prongs of the Care Obligation.

■ This is a lower standard of care than the prior BIC 

Exception.
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Best Interest Rule

■ Regulation Best Interest allows a broker-dealer to 

focus on both cost and other issues when making 

recommendations.  

■ This would allow a broker-dealer to conclude that 

a higher cost security or strategy is more 

appropriate for a retail investor than a lower cost 

strategy based on other characteristics and in 

light of the retail customer’s investment profile.  
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Best Interest Rule

■ However, the guidance currently provides that a 

broker-dealer will be unable to satisfy the Care 

Obligation, even with proper disclosure, if it 

recommends a costlier alternative to the retail 

investor where the underlying securities were 

otherwise identical.
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Best Interest Rule

■ Why does this matter for retirement plan 

fiduciaries?

■ One-time recommendations – including rollover 

recommendations from a plan to an IRA - are included 

as recommendations under Regulation Best Interest. 

■ But unlike the Fiduciary Rule, Regulation Best Interest 

does not cover a broker-dealer’s recommendation of a 

brokerage account versus an advisory account.

■ Plan fiduciaries might may decide it is prudent to 

provide enhanced disclosure regarding that issue.
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Conflict of Interest Obligation Rule

■ The Conflict of Interest Obligation rule requires a 

broker-dealers to establish, maintain, and enforce 

written policies and procedures reasonably 

designed to:

■ identify, and at a minimum disclose, or eliminate, all 

material conflicts of interest that are associated with 

recommendations covered by Regulation Best Interest, 

and

■ identify, and disclose and mitigate, or eliminate, 

material conflicts of interest arising from financial 

incentives associated with such recommendations.
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Conflict of Interest Obligation Rule

■ For this purpose, the term “financial incentive” is 

used broadly.  This approach is consistent with 

the Department of Labor’s definition of 

compensation for purposes of defining when a 

person is providing investment advice for a fee or 

other compensation under ERISA Section 

3(21)(A)(ii).  



38

Conflict of Interest Obligation Rule

■ The term “material conflicts of interest that arise 

from financial incentives” will include:

■ Compensation practices established by the broker-

dealer including fees and charges for products sold, 

employee compensation or employment incentives 

(quotas, bonuses, sales contests, special awards);

■ Differential or variable compensation, and incentives 

tied to appraisals or performance reviews;
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Conflict of Interest Obligation Rule

■ Compensation practices involving third parties, 

including compensation for sub-accounting or 

administrative services to a mutual fund, receipt of 

commissions or sales charges, or other differential or 

variable compensation, whether paid by the retail 

customer or a third party; and

■ Sales of propriety products or services or products of 

affiliates and principal transactions.

■ NOTE: Some of these changes may help ERISA plans 

by changing practices in the industry as a whole.
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Conflict of Interest Obligation Rule

■ If adopted, REG BI would require broker-dealers 

who have a material conflict of interests 

associated with a financial incentive to either: 

■ eliminate the conflict entirely, or 

■ mitigate the conflict in addition to providing 

disclosure.  
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Conflict of Interest Obligation Rule

■ Mitigation would include adopting policies that 

would:

■ Avoid compensation thresholds that disproportionately 

increase compensation through incremental increases 

in sales;

■ Eliminate compensation incentives between product 

lines by capping or crediting compensation that a 

registered representative could receive;
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Conflict of Interest Obligation Rule

■ Provide enhanced supervision near thresholds for 

compensation, thresholds for firm recognition, for sales 

of proprietary products and rollovers rollover 

recommendations from a ERISA governed plan to an 

IRA; or

■ Institute claw-backs if registered representatives fail to 

manage conflicts.
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Conflict of Interest Obligation Rule

■ The SEC has stated that some material conflicts 

of interest arising from financial incentives may be 

difficult to mitigate and may be more appropriately 

avoided in their entirety including payment of non-

cash compensation taking the form of “sales 

contests, trips, prizes and other similar bonuses 

based on sales of certain securities or 

accumulation of assets under management.”
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Conflict of Interest Obligation Rule

■ As proposed, Reg BI permits broker-dealers to 

exercise their judgment to determine if a conflict 

can be effectively disclosed or require some other 

conflict mitigation strategy.  

■ Note: the SEC stated that it would be reasonable for a 

broker-dealer to use a risk-based compliance and 

supervisory system that would allow the broker-dealer 

to focus on specific areas of their business that pose 

the greatest risk of non-compliance.  

■ The Fiduciary Rule simply prohibited the existance of 

certain conflicts of interest.
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Disclosure Obligation

Disclosure Obligation

■ This rule requires that, “prior to or at the time of” a 

recommendation, the broker-dealer—or a or 

natural person who is an associated person of a 

broker or dealer—“reasonably disclose to the 

retail customer, in writing, the material facts 

relating to the scope and terms of the relationship 

with the retail customer and all material conflicts 

of interest associated with the recommendation.”
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Disclosure Obligation

■ Under this standard, any disclosures that are 

required to be made prior to the time a 

recommendation could be made, can be 

provided:

■ At the beginning of a relationship (e.g., in the account 

opening agreement);

■ On a regular or periodic basis when previously 

disclosed information becomes materially inaccurate or 

when there is new relevant material information;
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Disclosure Obligation

■ At other points, such as the point of sale; or

■ Through multiple points in a relationship.
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Disclosure Obligation

■ This disclosure will need to provide “material 

facts” relating to the scope of the relationship, 

including:

■ That the broker-dealer is acting in a broker-dealer 

capacity with respect to the recommendation;

■ The fees and charges that apply to the retail 

customer’s transactions, holdings, and accounts; and

■ The type and scope of services provided by the 

broker-dealer, including the monitoring the 

performance of the retail customer’s account.
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Disclosure Obligation

■ The Disclosure Obligation will also require a 

broker-dealer to explicitly disclose all material 

conflicts of interest associated with the 

recommendation.  

■ For this purpose, a “material conflict of interest” is any 

“conflict of interest that a reasonable person would 

expect might incline a broker-dealer – consciously or 

unconsciously – to make a recommendation that is not 

disinterested.”  
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Investment Adviser Standard

■ Investment Adviser Standard

■ The Best Interest Package also contains a 

proposed SEC interpretation of the common law 

fiduciary standard owed by investment advisers 

under the Advisers Act.  

■ This standard is based on the component parts of the 

common law fiduciary duties of care and loyalty, which 

it interprets as requiring that an investment adviser “at 

all times, serve the best interest of its clients and not 

subordinate its clients’ interest to its own.”
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Investment Adviser Standard

■ This includes a duty to:

■ act and provide advice in the best interest of a client,

■ seek best execution, and

■ provide advice and monitoring.
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Investment Adviser Standard

■ For this purpose, the duty to provide advice in the 

best interest of a client itself has two parts.  

■ The investment adviser must make a “reasonable 

inquiry into a client’s financial situation, level of 

financial sophistication, investment experience, and 

investment objectives” and 

■ It also must “provide personalized advice that is 

suitable for and in the best interest of the client based 

on the client’s investment profile.”
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Investment Adviser Standard

■ For this purpose, the SEC notes that cost is just 

one of many factors an investment adviser should 

consider.  

■ Other factors include investment objectives, 

characteristics, liquidity, risks and potential 

benefits, volatility and likely performance in a 

variety of market and economic conditions.  
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Investment Adviser Standard

■ How is this rule different from the ERISA rules 

that apply to plan investments?

■ Although the fiduciary duty owed by investment 

advisers under Regulation Best Interest is based on 

“the highest standard of conduct”, this standard of care 

is materially different from the definition of a fiduciary 

under.

■ And under ERISA the standards of care are based on 

“prudence” and “loyalty”.  
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Investment Adviser Standard

■ Under ERISA a fiduciary is required to act:

“with the care, skill, prudence, and diligence under the 

circumstances then prevailing that a prudent man acting 

in a like capacity and familiar with such matters would 

use in the conduct of an enterprise of a like character and 

with like aims.”  
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Investment Adviser Standard

■ How does this standard compare to the new SEC 

Rules?

■ The SEC’s new rules provide a more detailed level of 

guidance than provided under a post-Fiduciary Rule 

ERISA environment, particularly with regard to the 

standard of care owed by a fiduciary found in ERISA 

Section 404.  

■ And investment advisers to ERISA plans and IRAs will 

likely be considered “fiduciaries” for purposes of 

ERISA under the “five part test”.

■
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Form CRS 

■ The SEC also introduced a proposed requirement 

that broker-dealers and investment advisers 

provide a customer or client relationship summary 

to be known as Form CRS, prior to providing 

client services.  

■ The goal of Form CRS is to regulate how 

registered investment advisers introduce 

themselves to their clients, allowing them to 

understand the services and standard of care 

they are being offered.
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Form CRS 

■ Form CRS is intended to meet this goal in two 

primary ways.  

■ There is a new “customer relationship summary” form 

that both broker-dealers and registered investment 

advisers would be required to provide prior to providing 

services and would be designed to present a short and 

easily understood overview of key information. 

■ It also impose new labeling rules on registered 

investment advisers and broker-dealers.  
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Form CRS 

■ Also, this rule would prohibit broker-dealer firms 

and affiliated persons from using the words 

“adviser” or “advisor” in their names or titles.

■ The CRS would need to be provided to all natural 

persons (regardless of net worth), as well as 

trusts or similar entities that represent natural 

persons.
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Form CRS 

■ Form CRS must describe summary information in 

no more than four pages in size 11 font and 

standard margins.  

■ It requires eight sections with the following 

headings: Introduction, Types of Relationships 

and Services, Our Obligations to You, Fees and 

Costs, Compare with Typical Brokerage/Advisory 

Accounts, Conflicts of Interest, Additional 

Information, and Key Questions to Ask.  
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Form CRS 

■ The SEC provides either exact language to use or 

explains that the information provided should be 

high level information for each section of the 

CRS. 

■ And Form CRS would include website links for 

additional information.  
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Form CRS 

■ Finally, Form CRS also requires individuals to 

prominently disclose their legal status as an 

associated person of a broker-dealer or 

registered investment adviser in print and 

electronic retail investor communications.  

■ These disclosures could be made on the front of an 

associated person’s business card or in that person’s 

signature block.



Conclusion/Q&A
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